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The idea for the 
theme of this 

edition of C2C Journal 
was originally born 
out of conversations 
I had with several 

of the surviving framers of the 1982 
Constitution Act between 2001 and 
2005. I wanted to know if they were 
satisfied with the way their work had 
been interpreted by their political 
successors and the courts. Former 
premiers Peter Lougheed, Allan 
Blakeney, Sterling Lyon, Brian Peckford 
and John Buchanan all expressed 
varying degrees of frustration and 
disappointment. Most of them felt 
the courts had usurped the power of 
elected legislators, and some were 
frankly astonished by rulings on things 
like gay marriage, prisoners’ voting 
rights, and aboriginal land and treaty 
claims that had been derived from 
the constitutional amendments they 
agreed to. 

It seemed to me that if the framers 
didn’t like the way their Constitution 
was evolving, it probably needed more 
work. Brian Mulroney and the premiers 
who worked on the Meech Lake and 
Charlottetown Accords obviously felt 
the same.  Mulroney’s primary objective 
was constitutional rapprochement 
with Quebec, but the agenda sprawled 
to include Senate reform and much 
else, and the whole process ended in 
disaster that destroyed the Progressive 
Conservative party and inflamed the 
separatist movement in Quebec.

More than two decades have 
passed since our last constitutional 
rodeo. Things are much calmer now, 
but Quebec still hasn’t “signed” the 
Constitution and relations between 

the judicial and legislative branches 
of government are difficult, to say the 
least. This year alone, the Supreme 
Court of Canada rejected a government 
nominee for the court, proclaimed the 
government’s Senate reform efforts 
unconstitutional, overturned Canada’s 
prostitution laws, and dramatically 
expanded the scope for aboriginal 
land claims.

Many would argue that all this 
is just part of the natural dynamic 
tension between legislators and the 
courts, perfectly in keeping with our 
common law tradition.  In fact, most of 
the contributors to this edition of C2C 
would rather leave the Constitution 
alone. They might not like what was 
done to it in 1982, or how those 
changes have been interpreted by 
the courts, but they trust that our core 
democratic values and traditions will 
eventually prevail.

But some believe we’re in uncharted 
territory called judicial supremacy, led 
there by the codification of rights in 
the 1982 amendments. They fear for 
the future of our democracy if elected 
legislators are made irrelevant by 
the courts. They hope for a federal 
government and a prime minister with 
the courage to undertake another 
round of reform. It’s inconceivable 
that anything will happen before 
next year’s election, but if Stephen 
Harper’s Conservatives win, he might 
see opportunities for a legacy project 
tackling many of the objectives that 
have informed his political career. 

If so, he’ll find some thoughtful 
advice from the contributors to 
this edition of C2C. Some, like John 
Robson, think the 1982 reforms were 
extremely misguided and require a 

complete overhaul.  Peter Stockland 
agrees our Constitution is dangerously 
flawed, but believes reopening it 
would be even more dangerous, and 
he’s confident the balance of power 
between courts and legislators will 
eventually restore itself. Yule Schmidt, 
meanwhile, contends that court 
interpretations of the aboriginal rights 
provisions in the 1982 Constitution are 
taking Canada ever deeper into racial 
division, at great peril to our social 
harmony and economic potential.

Marni Soupcoff thinks our 
Constitution is perfectly clear on 
inter-provincial free trade, but it 
was muddied by a Prohibition-era 
court ruling. Since then we have 
so surrounded it with barriers to 
competition and efficiency, it’s going 
to require litigation to restore the 
economic freedoms envisioned by 
the Fathers of Confederation. In a 
similar vein, Bob Tarantino says there’s 
nothing in our Constitution that can’t 
be fixed by a dedicated effort to 
achieve a more balanced philosophical 
perspective in our law schools and 
courts.

Ian Brodie is frankly astonished by 
the Supreme Court’s defence of the 
Senate status quo, but thinks limited 
constitutional reform might be doable 
with the threat of Quebec separatism 
in abeyance. And libertarian Quebec 
Conservative MP Maxime Bernier, in 
an interview with Mathieu Dumont, 
offers a surprising answer to the age-
old constitutional question, What Does 
Quebec Want? Nothing except to be 
left alone, he says.
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by John Robson

Canada’s Constitution is a mess. It doesn’t provide 
good government, doesn’t unite us, doesn’t inspire us, 
and cannot be amended. We 

can, and should, do better. It might 
seem unwise to revisit the question 
after the two previous attempts to 
fix it destroyed the party that led 
those efforts and shook the country 
to its foundations. Ever since we’ve 
subscribed to Robert Stanfield’s 
“bicycle” doctrine that Canada will 
keep going as long as we don’t stop 
and think about it. There is relative 
peace and prosperity in the land today, 
but the misguided 1982 reforms are 
like termites in our constitutional 
rafters, and we really need to fix the 
roof while the sun is shining.

Beneath the seeming calm, 
the technical flaws and lack of 
popular legitimacy of our current 
Constitution are exacerbating rather 

than ameliorating our various regional, linguistic, cultural 
and philosophical divisions. If Canada really is, in Joe Clark’s 
phrase, A Nation too Good to Lose, we should take positive 

steps to preserve it while opportunity 
rather than disaster is knocking.

There are many ways to improve 
our Constitution in principle, 
including some suggested by other 
contributors to this issue of C2C, from 
adding property rights to the Charter 
to reforming the Senate to scrapping 
Equalization. Yet in practice nothing 
can be done because its single most 
appalling defect is its unworkable 
amending formula; 1,100 virtually 
incomprehensible and often circular 
words sprawling over more than a 
dozen sections.

It should be difficult to amend 
a constitution, considering how 
important a document it is. But for 
the same reason there should be a 
clear and legitimate way to amend it 

❝Our Constitution’s 
single most 
appalling defect 
is its unworkable 
amending formula, 
1,100 virtually 
incomprehensible 
and often circular 
words sprawling over 
more than a dozen 
sections.~
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when a broad consensus exists. 
A successful constitution is a foundational document, 

setting basic rules for public life based on a shared sense 
of identity. It must emanate from the ultimate source of 
moral and political authority in a society if it is to delegate 
both authority and legitimacy to the institutions of everyday 
government.  And it can only be changed by whoever had 
the power to make it in the first place, and no one else. 

Right there is the key to our problem. In Canada there is 
no legitimate and workable amending process because the 
Constitution was not legitimately made. Patriation in 1982 
was a one-off kluge by sorcerers’ apprentices long departed, 
meeting in kitchens and hallways, negotiating through the 
press, storming out, making it up as they went along. When 
they were done, they did not submit the result to the people 
directly or to legislatures elected by citizens aware that this 
vital issue would be their main business.

As a measure of its illegitimacy, 
consider that the federal parliament 
that formally requested patriation 
contained a Liberal majority (147 
MPs out of 282) because the party 
held 74 of 75 Quebec seats, without 
which Pierre Trudeau would not 
have been Prime Minister. Yet no 
Quebec government dares “sign” 
the 1982 Constitution because, then 
and now, a majority of Quebeckers 
did not accept it or the process by 
which it was made. A Parliament may 
pass statutes, including budgets, in 
defiance of the voters who elected 
it, and face their wrath at the next 
election. But it cannot legitimately 
make fundamental law beyond the 
reach of a subsequent parliament to 
repeal.

Thus our Constitution’s jury 
-rigged, incomprehensible, unwork-
able amending formula flows from 
the fatal flaw in the whole document, 
which in a very real sense is not a 
constitution at all. 

In principle, ultimate political authority can derive from 
a tyrant, the people, or legislators. Regardless what the 
outer reaches of the Occupy movement might think of 
our incumbent prime minister, tyrants are not a practical 
option for us, leaving only the people or the legislature. Yet 
our Constitution does not derive its authority from either. 
Neither, therefore, does it vest legal sovereignty anywhere. 
In short, it leaves no one in charge.

That’s why what we need isn’t tinkering. It’s a thorough 
overhaul that leaves our current basic rights and basic 
structure of government intact, but provides us with a clear, 
legitimate set of widely accepted mechanisms specifying 
how it is adjusted and by whom. Which must be whoever 
made it. In other words, we need a boss.

In the United States “We the people” are the boss. They 

made the Constitution, clearly and without dispute. And they 
can amend it, by having three-quarters of state legislatures 
ratify amendments proposed either by two-thirds of both 
houses of Congress or (never used) by a constitutional 
convention requested by two-thirds of the states. Many 
other countries, with varying degrees of success, have 
adopted a similar system.

In Britain, particularly at the time of Confederation, 
legislators were in charge. From some point in the mid-
19th century until very recently Parliament made the 
rules and the rules about the rules. Any bill was inherently 
“constitutional” if Parliament passed it, and if it conflicted 
with an earlier law it took precedence. 

As A.V. Dicey famously wrote in The Law of the 
Constitution, by the Victorian era no act of Parliament could 
be struck down by a court whatever its merits or follies. He 
approvingly quoted Sir Leslie Stephen’s mordant point that 

“If a legislature decided that all blue-
eyed babies should be murdered, the 
preservation of blue-eyed babies 
would be illegal; but legislators must 
go mad before they could pass such 
a law, and subjects be idiotic before 
they could submit to it.”

It wasn’t always that way. 
Debating the Petition of Right 
back in 1628, the great jurist 
and parliamentarian Sir Edward 
Coke reminded his parliamentary 
colleagues and warned King Charles 
I that “Magna Charta is such a fellow, 
that he will have no ‘Sovereign.’” 
From time immemorial no act of 
positive law could have legal force 
if it contravened the ancient liberties 
of Englishmen. 

The Americans codified 
that arrangement in 1789. The 
British, by contrast, slowly and 
subtly transformed it into Dicey’s 
parliamentary sovereignty, not 
because they came to reject the 
fundamental authority of the people 

but because they believed Parliament was the one branch 
of government that would never tear loose from popular 
control and menace their liberties. With the executive 
apparently securely tethered to the legislature through 
responsible government, Parliament became the channel 
through which popular sovereignty was exercised, not 
through which it was bypassed.

It is a matter of debate whether that system has stood 
the test of time. But the British were as consistent as the 
Americans, though their choice was different. 

We were not. Our Constitution is clearly not the direct 
work of the people. Pierre Trudeau, characteristically, 
seems to have believed in popular sovereignty without 
understanding or respecting it. Thus his 1982 Constitution 
was not enacted by referendum or popular convention and 

❝The Constitution 
Act 1982 became 
Canadian law without 
an Act of Canada’s 
Parliament. It was 
ratified by a Trudeau 
pirouette and the 
stroke of a pen that 
simultaneously denied 
its legitimacy and 
made it impossible to 
improve.~
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there is no pretence that the people can amend it. 
The people were not consulted directly as Americans 

were in the 1780s, electing popular assemblies for the sole 
purpose of ratifying or rejecting the work of the Founders 
in Philadelphia. Nor were they consulted indirectly, as 
Canadians were on Confederation itself. As Janet Ajzenstat 
demonstrates in The Canadian Founding: John Locke and 
Parliament, there was broad agreement in the 1860s that the 
BNA Act must be submitted to the populace. The dominant 
view was that this requirement was satisfied by submitting 
Confederation to legislatures elected by voters who 
understood they were voting on the foundational law of 
their country. No such claim was made, or could have been, 
in 1982.

Our Constitution is not an Act of Parliament either. This 
will come as news even to as intelligent and well-informed a 
commentator as Andrew Coyne, who ridiculed Conservative 
opponents of the Charter and judicial activism this July, 
asking “Who do they think 
passed the charter?” 

Well, it certainly wasn’t 
Parliament, because the 
principle that no parl-
iament can bind its suc-
cessor remains part of 
our constitutional law, 
in  herited from the UK 
in 1867. Yet neither our 
Parliament nor Britain’s 
can now amend our 
Constitution, in law or in 
fact. 

Our Parliament did 
pass a resolution asking 
Westminster to enact the 
Constitution Act, 1982. But 
that resolution did not 
enact it as a Canadian 
statute; if it had, no 
request to Westminster would have been necessary and 
Parl iament could now amend it. 

In response to that request, Britain’s Parliament did pass 
the Canada Act 1982 incorporating the Constitution Act, 1982 
as Schedule B, declaring it Canadian law, and renouncing 
the right to amend Canadian law in future. But that statute 
did not enact the Constitution Act, 1982 as British law; if it 
had, British MPs could override that self-denying ordinance, 
and requests to Westminster would still be necessary, and 
sufficient, to secure amendments to it. Yet a major reason for 
patriation was to remove the supposed colonial taint of the 
1867 arrangement and make our Constitution Canadian law. 

That goal at least was achieved, but only through 
constitutional legerdemain. Queen Elizabeth granted Royal 
Assent to Britain’s Canada Act 1982 on March 29, 1982 and 
the Constitution Act, 1982 became Canadian law on April 17, 
without an Act of Canada’s Parliament. How can this be? 

Admit it. You don’t know. Nor do your friends. We just 

shrug and say it must have happened somehow.  Which 
shows how much reverence the thing inspires.

Americans can tell you where their Constitution came 
from: After an arduous revolutionary war against unjust 
authority, “We the people” through ratifying conventions 
adopted an instrument that told government, all three of its 
branches, what they could and could not do.

Britons could once have told you about theirs too: After 
centuries of struggle against a usurping executive branch, in 
which King John was forced to seal Magna Carta and Charles 
I lost his head, the people entrusted final authority within 
a balanced constitution to Parliament and particularly the 
Commons they themselves elected.

Ours? Actually the Constitution Act, 1982 was made 
Canadian law by the Queen through letters patent. Which 
might have been a clever, if highly unusual, way to transfer 
sovereignty to the Canadian people or their elected 
legislators. But it was in no way democratic for backroomers 

to cut a deal in 1982 
that consigned all future 
amendments to backroom 
deals. It was ratified by 
a Trudeau pirouette and 
the stroke of a pen that 
simultaneously denied the 
Constitution legitimacy 
and made it impossible to 
improve.

Our constitutional amen-
ding formula, in all other 
respects quite different, 
resembles the peace of God 
in that it passeth all 
understanding. The American 
one, a single unambiguous 
article of 145 words, 36 of 
them lapsed regarding 
slavery, allows “We the 
people” to change the rules. 

But ours? You may be able to conjure up the outlines of the 
7/50 rule. But after that a thick fog rolls in, over 1,100 turgid 
words wandering through 13 sections laying out at least five 
different formulas that confuse and sometimes conflict, such 
as S 38.2, S 42.2 and S. 43 respecting changes to the Senate. 

Plus, in New Brunswick Broadcasting Co. v. Nova Scotia in 
1993, the Supreme Court of Canada said S. 52(2), which lists 
everything in our Constitution, does not list everything in 
our Constitution. So judges can amend it at will, as in that 
case adding parliamentary privilege. 

In itself this ruling was not unreasonable. Certain 
fundamental practices, especially regarding the relationship 
between the executive, legislative and judicial branches, are 
deep-rooted and essential. And parliamentary privilege is in 
this category; this particular ruling was quite proper. But it 
is intolerable to have judges able to alter the Constitution 
when neither the people nor parliament can get at it. 

Gay marriage is a classic case in point. Regardless of 
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your view of the issue, it is highly problematic that no one 
legislated it, the authors of the Charter had no idea they’d 
included it, and once the courts spoke no one could do 
anything to approve or reject it.

In the classic British system judges, like everyone else, 
are subject to checks and balances. They get their authority 
from legislators who can change the law if they don’t 
approve of certain rulings. Likewise in the American system 
judges get their authority from the people who can amend 
the Constitution if they don’t approve of certain rulings. 
But in Canada judges aren’t subject to checks and balances. 
They wield unlimited authority, yet they didn’t get it from 
either legislators or the people, who neither created nor can 
amend the Constitution.

We have this dog’s breakfast of an amending formula 
because we have a dog’s breakfast of a constitution and 
every effort to amend it gets the dogs fighting. Over Meech 
Lake and Charlottetown they came close to tearing the 
nation apart, not so much over the 
mercifully now-forgotten details of 
these deals but because the whole 
concept of bypassing the public to 
make fundamental rules infuriated 
the public. Yet no other option 
was available given the text of the 
Constitution Act and its failure to 
vest sovereignty anywhere specific.

The much-reviled Notwith-
standing Clause is a perfect 
illustration of this intellectual, 
legal and institutional incoherence. 
Remember Liberal Prime Minister 
Paul Martin in 2006 vowing to 
get rid of the Notwithstanding 
Clause because he stood for the 
whole Charter? Yet in 1981 Liberal 
Prime Minister Pierre Trudeau – the 
Charter’s principal author – assured 
the Archbishop of Toronto in he 
would invoke the Notwithstanding 
Clause if any court dared assert a 
Charter right to abortion. Now Liberal leader Justin Trudeau 
says the Charter mandates an unlimited right to abortion on 
demand (itself a fanciful interpretation of the 1988 Supreme 
Court decision that overthrew Canada’s abortion law), 
notwithstanding the personal beliefs of any Canadian who 
wants to be a Liberal parliamentarian. 

Did I mention that it was a mess? 
To proponents of American-style constitutions it is 

incomprehensible to grant rights with one hand and 
snatch them back with the other. To defenders of British-
style constitutions, including some premiers and British 
authorities in 1982, it is incomprehensible to grant authority 
to elected legislators with one hand and snatch it back with 
the other. And neither can understand Section 1’s vague 
permission to violate fundamental rights but only if the 
violations constitute “such reasonable limits prescribed by 
law as can be demonstrably justified in a free and democratic 

society”, which throws everything into the air over the heads 
of citizens and MPs and right into judges’ hands. 

We need to start over, although we need not rewrite 
our Constitution entirely. It contains much common sense 
derived from the BNA Act that is in keeping with our 
political culture including the confederal structure. So we 
should draft a document similar in most technical respects 
to the BNA Act, containing a Charter, but formally emanating 
from the people and passed through a referendum requiring 
a national majority to pass, and a majority in each province 
to join. 

The redraft would clean up archaic or lapsed language, 
remove the Notwithstanding Clause, add property rights, 
place checks and balances on the judiciary, clarify Ottawa’s 
power to strike down internal trade barriers, and more. But 
all as part of a coherent whole. It would include a clear, 
workable amending formula like the American one, and 
an elected Senate like the Australian one (including their 

elegant S. 57 method for resolving 
deadlocks between lower and upper 
houses). And it would be submitted 
to the people for ratification.

If it is rejected we should at least 
have tried. If it is rejected by Quebec 
but other provinces agree, well, we 
can try again someday, just like the 
separatists do. But there is every 
reason to expect Quebeckers to say 
yes given a clear and legitimate 
choice, especially with separatism 
currently in disarray.

If passed, it would not solve all 
our problems. Even the clearest 
language cannot withstand popular 
indifference or political cowardice. 
But political cowardice should not 
prevent the attempt.

There is a peculiar tendency in 
Canadian public affairs to shun the 
bold and inspiring, as though our 
national motto was “Yes, we can’t.” I 

reject that, as unworthy of human beings generally and our 
proud tradition in particular. In 1867 when we inherited a 
system “similar in Principle to that of the United Kingdom” it 
was a boast, not a sigh of resignation.

By and large we have enjoyed the blessings our founders 
envisioned of “Peace, Order, and good Government”. But 
the latter is now imperiled, by the decay of our inherited 
Constitution over many decades and an act of ignorant 
vandalism in 1982. We are not worthy of our founding if we 
shrug and say well, what can you do?

Let us clear away the junk, restore the foundations, and ask 
the people Yea or Nay.

❝We are not 
worthy of our 
founding if we shrug 
and say well, what 
can you do? Let 
us clear away the 
junk, restore the 
foundations, and ask 
the people Yea or 
Nay.~

John Robson, columnist and commentator with Sun Media, is also 
an Invited Professor at the University of Ottawa and a commenta-
tor-at-large with News Talk Radio 580 CFRA in Ottawa.
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by Peter Stockland

Those who want Canada’s Constitution repaired, 
renewed, revitalized, re-jigged, re-worked, or otherwise 
re-opened, need to spend a working vacation with a 

bomb squad. They need refreshment in their understanding 
of what happens when something that isn’t right goes 
completely wrong. The rest of us should be given leave to 
head for the hills.

If that sounds alarmist – hey, it’s just a constitution – it 
is probably because too many of us have already forgotten 
the catastrophe of the last round of nation building in 
the late 1980s and early 1990s. In the kind of paradox 
that particularly bedevils politics, it was actually a well-
intentioned attempt to fix the horrendous damage done by 
the previous round of history-making dreams. And it put us 
squarely on the road to hell. 

I was in the streets of Montreal in June 1990 reporting on 
tens of thousands Quebecers marching in the annual St. Jean 

Baptiste Day parade. The Meech Lake Accord had staggered, 
stumbled, crawled on its belly and ignominiously expired 
only the day before, and I was sure I was watching a death 
march for my country. 

The Meech Accord, after all, was about bringing Quebec 
“in” to the Constitution it had purportedly been left out 
of in 1982.  Its key promise was that Quebec would be 
constitutionally recognized as a “distinct society” within 
Canada, which was widely interpreted as meaning it 
would have a special status from the other provinces 
in constitutional decisions – especially those affecting 
language and culture. Quebecers, unquestionably being 
spun and stoked by grinning political opportunists, were 
enraged at what was perceived as a reneging of irreparable 
proportions. They had taken, one last time, Rene Levesque’s 
beau risque of federalism and, in their eyes, been made fools 
of by the rest of the country.

The kicker, of course, was that they weren’t alone in 
their rage. Within days of that St. Jean Baptiste march, I 

Why We Must NOT 
Reopen the Constitution
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was behind the barricades at Oka, Quebec, and later in the 
streets of nearby Chateauguay, as armed natives held whole 
communities hostage. 

Ostensibly, the spark was a localized dispute over 
expansion of the Oka golf course onto land claimed by First 
Nations. In the collective consciousness, however, there was 
natural linkage with the still-fresh constitutional debacle. 
First Nations groups were as angry as Quebecers over 
Meech – not at its defeat, which they helped engineer, but 
because it had failed to respond to their efforts to entrench 
an “inherent right to self-government” in the Constitution. It 
took the Canadian army a long, hot summer to restore law 
and order. The country, it seemed, was seething. Everyone, 
everywhere, was angry with someone 
else.

Winter, as it will in Canada, let 
cooler heads prevail but did nothing 
to salve the underlying hostility in 
a nation holding a knife to its own 
throat. When the doomed Mulroney 
government tried to make amends 
for its tragic incompetence on the 
Meech Accord with a second round of 
constitution making in Charlottetown, 
history did not repeat itself as 
farce but as slapstick. Led by that 
panjandrum of political pratfalls, Joe 
Clark, the entire Charlottetown Accord 
process was the kind of joke that 
produces only two kinds of laughter: 
cruel and silent.

I was at the Charlottetown Accord’s 
pathetic denouement in Prince Albert, 
Saskatchewan and Baie Comeau, 
Quebec watching Prime Minister 
Mulroney’s deus ex machina attempt 
to save himself, his party, and the 
country from a second constitutional 
conflagration in less than three years.  
In the hometown of John Diefenbaker, 
a hand-picked Tory crowd sat, stone-
faced, on its hands lest a nervous 
twitch by anyone be interpreted by 
the desperate Mulroneyites as something approaching 
applause. 

In the prime minister’s own hometown, the humiliation 
was even worse. As the PM’s stem winder speech wound 
down, a man at the back began shouting “Brian, Brian, 
Brian” – the political rally equivalent of an altar call. The 
audience, as one, pursed its lips and pretended to be hard of 
hearing, essentially turning its back on its most famous son. 
Afterward, the prime minister alternated between apoplectic 
embarrassment and the ingratiation of an optimistic fugitive 
abruptly made aware the jig is up. Within months, he had 
resigned. Within weeks of his resignation, his former party 
suffered the most cataclysmic defeat in Canadian political 
history: reduction from majority government to a mere two 
seats in the House of Commons.

But even the electorate’s scourging of Canada’s founding 
party was insufficient to purge the fury unleashed by well-
intentioned politicians determined to complete and renew 
the Constitution. Just two years later, Canada came within 
less than a percentage point of sundering when the results 
of the 1995 Quebec referendum results were counted. What 
began with noble minds and tall foreheads murmuring 
wisdom in the pastoral calm of Meech Lake ended like an 
undefused bomb going off in a town square. 

Those who would dismiss the simile as hyperbolic have 
either forgotten, or weren’t around for, the fear, bewilderment 
and political PTSD that followed Canada’s 1995 near-death 
experience. Even those who do remember – who were 

around – could be excused for losing 
the thread of connections between 
politicians playing constitutional 
Mr. Fix-it in 1988 and the too close 
defeat of Quebec separatism in the 
mid-1990s. People do have lives. Few 
get to – or would want to – spend 
their lives within shouting distance of 
such shenanigans.

It is reasonable to argue, at least 
in the abstract, that we should not fail 
to do what needs to be done because 
we fear repeating the failures of 
others. Questions of competence 
aside, however, to have lived through 
this country’s last disastrous round of 
constitution-making is to be obliged 
to ask whether Canada is even 
constitutionally capable of improving 
on the botch-job of 1982. There are 
so many powers and principalities 
embedded in the very structure of this 
country, such a multiplicity of micro-
sites of self-interest, that, horrifying as 
it sounds, Pierre Trudeau’s imprudent 
legacy might be as good as we are 
ever going to get. 

Certainly, one major provincial 
political party, the Coalition Avenir 
Québec, seems to be following 

that reasoning with its platform of a minimum 10-year 
moratorium on all talk of constitutional reform, including 
sovereignty. The clear implication of the CAQ’s position is 
that we can endure the status quo, as bad as it is, for at least 
another half-generation. 

It's counsel the rest of Canada would do well to follow, 
if only because in that decade, God willing, we might just 
sleep long enough to forget the mania for constitutionalism 
foisted upon us by the Trudeauites of yore. We might then 
return to some version of our origins as a parliamentary 
democracy where the House of Commons, and to a lesser 
extent the Senate, articulates the general shape of the 
nation. In other words, we may, if well enough is left alone 
long enough, find ourselves in a time when the polis and 
politics – not barristers, solicitors and nine unelected judges 

❝When the 
doomed Mulroney 
government tried to 
make amends for its 
tragic incompetence 
on the Meech 
Accord with a 
second round of 
constitution making 
in Charlottetown, 
history did not 
repeat itself as farce 
but as slapstick.~
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in ermine robes – are once again the primary arbiters of 
public policy.

This, it seems to me, is the clinching argument for refusing 
to re-open the Constitution.  But we must also recognize that 
even if those with perfect expertise arrived to undertake the 
task of fixing what has previously failed, our energies, our 
focus, our time and money, our best and brightest, would be 
absorbed in a schema that, by its nature, abrogate Canada’s 
natural tradition of Parliamentary supremacy. Worse, we 
would draw those energies, that focus, time, money and our 
best and brightest, away from the political renewal that we 
so desperately need.

To take but one example of why that desperation exists, 
this year we have witnessed a situation where the judicial 
branch summarily in formed the executive branch that 
Parliament is legally unable to reform itself. The mes sage 
was shocking enough but what was truly appalling was the 
broad political reaction 
which oscillated path-
etically between part-
isan smirking at the 
“stinging rebuke” giv-
en the incumbent 
prime minister, and a 
generalized shrug that 
it didn’t matter because 
Parliament it self no 
longer mat ters anyway.

The partisan re-
sponse can at least be 
understood as natural to 
skull-and-bones mer   -
cenaries. However, the 
reflexive attitude that 
no one need care if 
Parliament can’t be 
changed because no one 
cares about Parliament 
as it exists should be of 
fundamental concern to 
anyone who treasures liberal democracy and self-governance. 
It is at least the beginning – it might even be the fulfillment 
– of the abnegation of political possibility, never mind political 
will.

If such a course continues, if engagement in the 
possibilities of political will is not revived, history shows 
us that the most perfect constitution imaginable won’t 
save us from the tyrannies of the guardians. We will find 
ourselves mired in a system of governance under which 
all social questions, tensions, and conflicts are deferred to 
a hierarchy of legalists deflecting upwards to a mere nine 
omnipotentates at the top. Indeed, we are already head 
and shoulders into that frightful trap as evidenced by the 
courts’ increasingly flippant attitude toward the ancient 
doctrine of stare decisis, the principle of precedent upon 
which our common law tradition, and the legal branch’s 
relationship to Parliament, is built. One of the country’s 

leading constitutional lawyers said recently in my hearing: 
“It used to be that you could rely on a (legal precedent) 
being respected for at least 20 years. Now, I wouldn’t count 
on anything over 10. Before long….”

Before long, we will be a country shaped not by 
Parliamentary political debate, not even by broad 
constitutional design, not even by so-called judge-
made law, but rather by sheer judicial whim. There will 
be consequences, chief among them the conditioned 
acceptance of what Vaclav Havel, in his long essay The Power 
of the Powerless, called soft totalitarianism.

By soft totalitarianism, Havel did not mean the midnight 
knock at the door or torture by psychotic guards at a secret 
prison. Rather, he said, it is the condition a population falls 
under when non-democratic centres of power leave citizens 
not only incapable of con structing political argu ments in 
which others might believe but, much worse, driven by fear 

of what others might 
think about their beliefs.  

The example Hav-
el uses is that of a shop-
keeper who places a 
“Workers of the World 
Unite” sign in his store 
window. It is not in the 
shopkeeper’s interest 
for the workers of the 
world to unite. He might 
not care a whit whether 
they do or do not unite. 
But if uniting the world’s 
workers is the position 
of the powers that be, 
the shopkeeper cannot 
risk that his friends, 
neighbors, customers, 
ran dom passers-by, might 
believe that he believes 
in something other than 
the critical importance of 

the workers of the world uniting. 
Conservative minds will go automatically to the areas 

of social change, proceeding from judicial whim, where 
there is now serious social and legal risk not only in 
articulating unpopular political views ineptly, but in being 
believed to be someone who believes other than as the 
courts have decreed.  Soft totalitarianism gains ground 
by destabilizing the very territory that once belonged 
to politics. It does so by replacing the time-honoured 
dispute-consensus-dissent approach of political life with 
the constant shape-shifting of constitutional judicial 
decree. We saw this in last year’s Bedford prostitution 
ruling, where the Supreme Court struck down laws 
previously deemed constitutional.  And we should not at 
all be surprised to see it again when the constitutionality 
of legislation prohibiting euthanasia is argued again in 
October – and very likely overturned by the Court. 
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A third, and perhaps most egregious, recent example is the 
Court’s ruling in the so-called Insite case. It acknowledged 
that the federal cabinet had the constitutional authority to 
revoke an experimental permit for a Vancouver-based safe 
injection site for illegal drug addicts, agreed that the matter 
properly belonged to the federal government to decide, but 
substituted its own judgment because it felt it knew better 
than the minister responsible what was in the best interests 
of substance abusers.

It was a shocking act of judicial overreach. It was a bald-
faced affront to both the regulatory and political authority 
of a minister of the Crown. But it was 
also something much, much worse. It 
was a clear message that the polis no 
longer needs to do the work of politics. 
The Court, once a means for ensuring 
the equitable application of law under 
the Constitution, is now there to make 
our political decisions.

Is it any wonder, then, that three 
new Canadians recently went to 
court seeking to be exempted from 
having to swear allegiance to the 
Queen in order to become citizens? 
Fortunately, their appeal was rejected 
on the grounds that the word “Queen” 
in the citizenship oath is a merely a 
symbolic stand-in for the longer, more 
cumbersome phrase, constitutional 
monarchy. Yet it should make us all feel 
as though we’ve found unexploded 
munitions in a child’s playhouse when 
we think of the implications of our 
newest citizens seeing the courts – 
and not us, their fellow citizens – as 
the proper place to turn to change 
even the symbolic aspects of our 
political system.

By its definition, by its nature, by 
its name, our political system requires 
engagement with concrete politics, 
not further elaboration of abstract 
constitutional constructs. It is requires 
us to meet, rally, persuade, to choose 
not just the individuals and parties 
who govern us, but how and to what 
end we will govern ourselves. 

This is no mere theoretical matter. 
When the last round of constitutional convulsions were just 
beginning in 1988, then Quebec Premier Robert Bourassa 
made a political decision to overrule the Supreme Court 
by invoking Section 33 of the Charter. In typical Bourassian 
fashion, the resulting legislation was equal parts farcical and 
effective in setting out ground rules for the primacy of French 
in commercial life within the province. His action brought 
endless derision down on his head, including from within his 
own cabinet, but he persevered. I disagreed profoundly with 

aspects of the legislation yet I simultaneously developed an 
enduring admiration for Bourassa’s willingness to stand up 
for politics and political solutions.

His instinct for politics has served Quebec far better 
than his implication in the madness of Meech Lake 
constitutionalism. His objectives with Meech were historic 
abstractions. His goal in using Section 33 and introducing 
the language legislation was simply to obtain linguistic 
peace on the streets of Quebec. 

An amble around Montreal any day of any week can’t 
help but leave one with a “mission 
accomplished” feel. While the zealous 
bureaucrats at the Office québécois 
de la langue française still prosecute 
English language infractions, 
Bourassa’s choice of politics over 
constitutionalism in linguistic matters 
led Quebec to the point where even 
hardline sovereigntists see lan-
guage as an old issue, a non-issue. As 
Martin Patriquin recently reported in 
Maclean’s, this is especially true of the 
post-referendum generation.

“Language isn’t as important as 
before,” says Jason Brochu-Valcourt, 
the vice-president of Conseil de 
la souveraineté du Québec, which 
promotes Quebec sovereignty, “Most 
young people don’t see English as a 
threat to French. The argument that 
we need separation because French 
is threatened is old. I hear English in 
the streets of Montreal and I think it is 
part of the richness of the city.”

We must not be lulled, however, 
into thinking that linguistic calm 
in Montreal means it is safe to 
start talking any time soon about 
the Constitution. The hiding that 
sovereigntists took in the last federal 
and provincial elections may have 
them seeking other political cover for 
the moment. Grinning opportunists 
never go entirely way, nor do 
ideological dreamers. Give them the 
pretext of another round of broken 

constitutional promises, and it’s guaranteed there will be 
another St. Jean Baptiste Day mob pouring angrily through 
the streets, incensed yet again.

❝If engagement 
in the possibilities 
of political will is 
not revived, even 
the most perfect 
constitution 
imaginable 
won’t save us 
from a system of 
governance under 
which all social 
questions, tensions, 
and conflicts 
are deferred to 
a hierarchy of 
legalists deflecting 
upwards to nine 
omnipotentates at 
the top.~

Peter Stockland is the director of the Cardus Centre for Cultural 
Renewal. A journalist for more than 30 years, he is a former editor-
in-chief of The Gazette newspaper in Montreal, and the former edi-
torial page editor of the Calgary Herald. He also worked for many 
years as a political reporter and columnist on Parliament Hill.

http://www.macleans.ca/tag/Sovereignty
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by Marni Soupcoff

This summer, Canadians were treated to stereo calls 
for freer trade between the provinces. In Ottawa, 
Industry Minister James Moore announced the federal 

government’s intention to create a true free trade zone 
within Canada, with plans to begin negotiating with the 
provinces in the autumn. Meanwhile, the three Western 
premiers – British Columbia’s Christy Clark, Alberta’s interim 
leader Dave Hancock, and Saskatchewan’s Brad Wall – 
issued their own letter to the other provinces, calling for 
a dismantling of the internal trade barriers that do the 
Canadian economy so much harm. 

It’s a welcome message given the reality that, as Mr. Moore 
has pointed out, some people in foreign countries now have 
“more access to the Canadian economy than Canadians.” Yes, 
apparently it’s easier to negotiate complex international 
trade agreements across multiple languages and cultures 
than it is to convince Ontario to allow its residents to order 

a bottle of vino directly from a B.C. winery.
Yet, as my colleague Derek James From noted in a recent 

Winnipeg Free Press op-ed, there’s something a bit odd about 
waging a political war on interprovincial trade restrictions. 
Not because such a war isn’t justified or worthwhile or to 
the benefit of the country as a whole. But rather, because 
we have a Constitution that, if interpreted correctly, already 
makes such barriers off limits. 

In fact, it’s hard to imagine the wording of Section 121 
of the Constitution Act, 1867 being much clearer on the 
point: “All Articles of the Growth, Produce, or Manufacture 
of any one of the Provinces shall, from and after the Union, 
be admitted free into each of the other Provinces.” In other 
words, don’t block interprovincial trade.

History bears out this reading. As Toronto litigator Ian A. 
Blue has noted in the Dalhousie Law Journal and elsewhere, at 
the same time they were discussing confederation, Canada’s 
Founders also happened to be dealing with a trade problem 

How to Get Free Trade Within Canada 
Back in the Constitution
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of their own: U.S. President Abraham Lincoln’s announced 
intent to impose stop and inspect procedures that would 
delay the shipment of Canadian goods to the United States. 
It seems highly likely that concern over this impending 
non-tariff, non-duty trade barrier was part of the Founders’ 
motivation for choosing the terminology “admitted free” in 
Section 121 – rather than a narrower statement such as “free 
of duty,” which was used in earlier pre-confederation statutes 
– to avoid similar blockages against moving goods from one 
province to another.

At the very least, the quotes of the time from the 
Fathers of Confederation suggest a desire to achieve free 
interprovincial trade in a broad and expansive sense. 
Canada West’s George Brown enthused that union of all the 
provinces would “break down all trade barriers between us,” 
and throw open “a combined market of 
four millions of people. You in the east 
would send us your fish and your coals 
and your West India produce, while we 
would send you in return the flour and 
the grain and the meats you now buy in 
Boston and New York.”

Similarly, Sir John A. Macdonald noted 
in 1865 that Canada wanted “unrestricted 
free trade, between people of the five 
provinces.” While Macdonald would go 
on to demonstrate far less appetite for 
unfettered free trade between Canada 
and the United States – the full effects of 
his protectionist National Policy weren’t 
really overcome until 1988 – his intent 
here to call for complete internal free 
trade seems unmistakable.

 So why, in 2014, are we still arguing 
about the ability to order an Alberta craft 
beer online from a computer in a Montreal 
living room?

For this, the blame lies with the 
Supreme Court of Canada’s 1921 Gold Seal 
Ltd. v. Alberta (Attorney-General) decision, 
which interpreted Section 121 as a narrow 
restriction on the imposition of duties on 
goods being shipped across provinces, 
rather than a more robust protection 
of the free interprovincial flow of goods. Remember that 
distinction between “admitted free” and “free of duty” that 
Ian Blue alerted us to? He suggested that “admitted free” was 
a phrase purposely chosen by the Founders to encompass 
more than just duties and tariffs, and include the sort of 
stop and inspect procedures the U.S. had been imposing on 
Canadian goods. Surely such a phrase was at least broad 
enough to include all-out bans of the kind being imposed in 
Gold Seal. Unfortunately, the court paid such considerations 
no mind. 

The ruling was a hangover from the Prohibition era, 
even though Ottawa had repealed its liquor ban by then, 
and most provinces including Alberta would soon follow 
suit. Nevertheless, in Gold Seal, the court held that banning 

interprovincial importation of alcohol for temperance 
purposes did not violate Section 121 since there was no 
imposition of duties or tariffs at issue. And the rest was 
impeded interprovincial trade history. 

The Gold Seal precedent is a very large part of what stands 
between us and a current vibrant constitutional protection of 
interprovincial free trade in everything from alcohol to eggs 
to wheat. It is therefore a large part of what stands between 
us and meaningful inter-provincial free trade period, since 
getting politicians to voluntarily agree to such changes 
will always be a Herculean effort. Those making money off 
of interprovincial protectionism simply have too much to 
lose. Here, for example, is Ontario’s Finance Minister Charles 
Sousa’s response to the western premiers’ letter: “We have a 
number of sectors within the economy that are protected, and 

the strength of those sectors exist because 
of some of the processes we put in place.” 
He continued, “We don’t want to jeopardize 
the livelihood of Ontario companies as well. 
So we’ve got to make certain that we’re 
working fairly for all concerned.” 

Sousa was likely thinking in part of 
Ontario contractors and construction 
companies, who now get strong preference 
for the billions of dollars of government 
contracts awarded through Infrastructure 
Ontario. And why not? Introducing the 
preferences was an effective way for 
then-premier Dalton McGuinty to court 
the financial and electoral support of the 
construction industry – powerful unions, 
tradesmen, project managers, engineers, site 
supervisors and the like. And strengthening 
the preferences has been a winning strategy 
for Premier Kathleen Wynne as well.

That’s what we’re up against on the 
political side. On the legal side, while 
Ian Blue has, through his writing, been 
an indomitable and persuasive force for 
viewing Gold Seal as ripe for overturning (or 
at least thorough reinterpretation) through 
a purposive interpretation of Section 121, 
we have yet to see an actual case to test his 
theory. It’s high time for that to change. 

The Constitution is only as strong as the parties 
and lawyers willing to take to the courts to enforce it. 
Reinterpreting Gold Seal could emancipate an entire 
population from the costs of protectionism and confer the 
extensive free trade benefits the Founders intended; but the 
Supreme Court isn’t going to reconsider the case on its own 
initiative. The key is for someone who cares about economic 
freedom to put their money where their mouth is and litigate 
the matter, rather than accepting the flawed status quo based 
on a dubious judicial decision from the previous century.

The case for forcing a reconsideration of Section 121 
seems to me to be highly relevant for a number of reasons, 
not least because it underlines this lesson: Calls for 
reopening the Constitution to fix a current problem are often 

❝All Articles 
of the Growth, 
Produce, or 
Manufacture of 
any one of the 
Provinces shall, 
from and after 
the Union, be 
admitted free 
into each of the 
other Provinces. 
Constitution Act, 
1867. Section 
121.~
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premature.
In many cases, the protection of individual freedoms 

that we seek is already provided by our Constitution, but 
it simply hasn’t been well litigated by a public interest 
lawyer – or hasn’t been litigated at all – because the 
price tag for the case would be too big, and the defending 
bureaucrats’ coffers too deep. Take it from someone who 
runs a non-profit law firm: Suing the government isn’t 
cheap.

Yet suing the government can be crucial to the health 
of the country. In the case of Section 121, establishing 
meaningful free trade between the provinces would not 
only be an economic boon on its own, it could potentially 
lessen the need for heavy handed federal transfer 
payments designed to reduce disparities in the fiscal 
capacities of the provinces. It might even undermine the 
case for regional employment insurance rules and the 
subsidies doled out in the name of regional and sectoral 
development. 

Free interprovincial trade would increase job mobility 
and standards of living, while decreasing 
consumer costs, allowing Canadians to 
more easily pursue the best opportunities 
for them regardless of geography, and 
forcing the provinces themselves to 
become more efficient and competitive. 

Don’t get me wrong. Even the most 
generous reinterpretation of Gold Seal 
could not be expected to directly impact 
the constitutionality of equalization or 
regional employment insurance rules. 
Section 121 concerns itself with “Articles 
of the Growth, Produce, or Manufacture 
of any one of the Provinces.” It’s talking 
about goods. Still, one wonders if there 
might be an opportunity to enhance 
labour mobility by legally challenging 
some of the more arbitrary and 
protectionist licensing and accreditation 
standards in provinces such as Ontario where, for example, 
fees for mandatory certification for hairstylists just went up 
600%. 

However, there’s every reason to be optimistic that in 
an economic environment in which manufacturers and 
producers were truly competing openly throughout the 
entire country, both the appetite and call for regional and 
sectoral subsidies would be significantly diminished, while 
the fruits of expanded economic opportunities and choices 
would be enjoyed by every Canadian. 

That’s a tough prize to forego given how inefficient 
equalization and regional subsidies like Employment 
Insurance are. As the Atlantic Institute for Market Studies’ 
Don McIver has shown, equalization has the perverse 
consequence of plundering low-income federal taxpayers 
from the “have provinces” to indirectly subsidize high-
income people in “have not” provinces. Other AIMS research 
has shown that equalization leads to higher government 
spending in general and that every dollar of regional 

subsidies suppresses about a dollar’s worth of regional 
economic activity. 

Would we really accomplish all that simply by 
reinterpreting Gold Seal? It may seem like a stretch to believe 
that a single legal decision could have such a dramatic 
effect on how our Constitution protects us and how we 
do business, and perhaps even how our country addresses 
its own internal economic inequities. But it wouldn’t be 
unprecedented.

In the United States, it was long considered accepted 
wisdom that that states could legally ban the direct 
shipment of alcohol from out of state to their residents. 
After all, the 21st amendment to the U.S. Constitution – the 
amendment that repealed prohibition – provides that: “The 
transportation or importation into any State, Territory, or 
possession of the United States for delivery or use therein 
of intoxicating liquors, in violation of the laws thereof, is 
hereby prohibited.” The idea was that states could still enact 
their own prohibition laws if they wanted to, even after the 

federal prohibition was repealed.
 Then came along a libertarian public 

interest firm called the Institute for Justice.  
In a case called Swedenberg v. Kelly, IJ 
successfully argued that as clear as it is, 
the 21st amendment still did not repeal 
the U.S. Constitution’s commerce clause, 
which disallows states from creating 
protectionist schemes. The U.S. Supreme 
Court agreed with this interpretation 
and in 2005 struck down New York and 
Michigan laws banning direct shipments 
of out-of-state wine. 

With that one case, interstate trade was 
freed significantly in the United States 
and the way paved for unimpeded online 
sales and shipments. Juanita Swedenberg, 
the feisty farmer and owner of a small 

Virginia winery, was free to send her products to customers 
in the Big Apple and beyond. 

While the particular legal questions at issue with Section 
121 interpretation are, obviously, completely different from 
the arguments in Swedenberg about whether and how to 
harmonize the 21st amendment and dormant commerce 
clause, the sweeping effect that could be had from successful 
constitutional litigation to protect economic liberty and free 
internal trade is not. 

Our Constitution is ready to protect free trade within 
Canada. The question is, are we?

Marni Soupcoff is executive director of the Canadian Constitution 
Foundation, a non-profit, charitable public-interest law centre 
dedicated to the protection of individual rights from unwarranted 
government intrusion. Her writing appears weekly in the National 
Post, and she is a regular commentator on CTV News Channel and 
on The National on CBC.

❝So why, in 2014, 
are we still arguing 
about the ability 
to order an Alberta 
craft beer online 
from a computer in 
a Montreal living 
room?~
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The last three major attempts to accommodate Quebec’s 
unique linguistic and cultural characteristics within 
Canada’s Constitution all inflamed the province’s 

separatist movement. But over two decades have passed 
since the last attempt, and the separatists were crushed 
in the most recent federal and provincial elections. New 
Premier Phillipe Couillard is a strong federalist, and his early 
moves on fiscal and economic policy are compatible with the 
centre-right Conservative government in Ottawa. Under the 
circumstances it seems possible, at least, to imagine another 
attempt at constitutional rapprochement between Canada 
and Quebec. C2C’s Mathieu Dumont took the idea to Maxime 
Bernier, the popular Conservative MP for the Beauce and 
Minister of State for Small Business, Tourism, and Agriculture. 
Bernier, a long-shot contender for the federal Conservative 
leadership when Prime Minister Harper eventually leaves, 
is refreshingly outspoken about many things related to the 
Constitution, including Senate reform, equalization, and the 

What Does Quebec Want? 
Nothing of Constitutional reform, says Maxime Bernier

INTERVIEW

division of powers. But like the current PM, he is very wary of 
constitutional reform, for now. 

Do you think the time is right for constitutional reform, and 
under what circumstances would it be right?

First of all, as I said in a speech in Toronto at the Albany 
Club, we don’t have to reform or re-open the Constitution. 
We just have to respect it.  I think we have a great 
Constitution; we just have to respect the division of powers 
between the two orders of government, and by this I mean 
not interfering in provincial jurisdiction. We Conservatives 
respect the Constitution, but if we look at the Liberals, 
Justin Trudeau said in a speech in Montreal that he wants to 
interfere in provincial jurisdiction, in education. This is one 
of his priorities for the next election. What I’ve been saying 
for a long time is that we mustn’t interfere, and this way 
every government will be happy, specifically the Quebec 
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government. If you interfere in provincial jurisdiction you 
won’t help the federalist cause.

Regarding the division of powers do you think reform is 
necessary?

I think (a decentralized federal government) was the intent 
of the fathers of the Constitution. All local matters must be 
under provincial jurisdiction, national matters under the 
federal government. That’s what it is in the Constitution 
right now. It’s why if you look at healthcare, which is an issue 
directly affecting people on the local level, the hospitals are 
under provincial jurisdiction. If you look at Foreign Affairs it’s 
national. If you look at all the powers the federal government 
has right now it’s under this logic: Everything that is national 
must be with the federal government and everything that 
is local in nature and directly in line with citizens should 
be in the hands of the local government. We must follow 
and respect that. So to answer the 
question, we don’t need to reform; we 
only need to respect the Constitution.

How can QC be reconciled with the 
Constitution; would enshrining the 
“Quebecois Nation” motion help?

The nation of Quebec and the res-
olution that we passed in the House 
was very important for Quebecers. 
I’m very proud of my government 
that did it under the leadership of 
Prime Minister Harper. We don’t 
have to do anything else to be 
reconciled with Quebec. Quebec is 
a part of the Constitution and if you 
look at the last election in QC, the 
Quebecers are not concerned with 
the Constitution. They are concerned 
with the economy. They don’t want 
to have constitutional debates; the debates are no longer 
there. They know that we as a party, and as a government 
in Canada, we respect them and recognize them as a nation, 
and we respect the Constitution.  The Quebecers don’t want 
to have constitutional debates, they are happy with the open 
federalism that was offered to them.

Regarding the past election and the economy: Having 
Premier Couillard in QC, and with the setbacks of separatism, 
do you think this paves the way to more market-oriented 
economic policy in QC?

I wish. I wish because I’m a free-market guy. I believe in 
freedom, I don’t believe in big government. I don’t believe 
the government must solve all problems, I think people 
can often solve problems on their own. We need a small 
government, not a big one that will interfere everywhere. 

I hope that Prime Minister Couillard will be more market 
oriented. I was optimistic with the campaign they did; they 
said they would focus on the economy and they would do 
a review of all the programs on the provincial level. That’s 
great, and I hope they will keep their promise.  Right now 
in Quebec we have a federalist party who believes more in 
free-market than the former government. 

What are your thoughts on interprovincial free-trade, do you 
think it is time to lift some barriers?

I think it is, and I’m very happy with what my colleague 
James Moore is doing right now. He’s consulting with his 
counterparts, and the Quebec government is willing to 
have discussions. This is good news.  We’re signing a lot of 
free-trade agreements with Europe, with South Korea, with 
Columbia … lots of countries, but we must have real free-
trade for goods, for people, here in Canada. I think it’s time to 

look at the issue without touching the 
Constitution. We simply have to look 
at this with the provinces and I hope 
the discussions will be successful.

In regards to Quebec, do you think 
there should be any changes made to 
equalization?

No, we don’t have to touch equal-
ization. The principle is in the 
Constitution. The way we calculate 
equalization can be changed by any 
government through consultations 
with the provinces. It’s up to the 
federal government. In 2007, the late 
Jim Flaherty made consultations 
with his counterparts concerning the 
equalization formula. We made some 
changes and improved it at that time. 
I think it’s going well right now, so I 

don’t see the necessity to change the formula.  The principle 
is in the Constitution, and by respecting it we can properly 
respect the needs of the provinces.

Do you have a comment on aboriginal rights and section 35? 
Should it be amended? 

I didn’t say the Constitution is perfect. If we don’t like the way 
politicians in Ottawa exercise federalism, and their power,  
we don’t need to change the Constitution we just have to 
make sure we have political parties in Ottawa who respect 
it.  So I think that we can have some change in programs, but 
as I said in the beginning you will have a good choice in the 
next election about all of this. You will have the NDP that 
are a centralizing party wanting all the programs without 
looking at the division of powers; you’ll have the Liberals 
saying education is important so they’ll have a program on 

❝We Conservatives 
respect the 
constitution, (but) 
Justin Trudeau 
wants to interfere 
in provincial 
jurisdiction, (which) 
won’t help the 
federalist cause.~
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that when it’s under provincial jurisdiction, and you’ll have us 
who respect the Constitution.

On the subject of Senate Reform, how should it be dealt with 
further?

We want to respect the Constitution; if we’re not sure what 
we can do on an issue we’ll ask the Supreme Court.  So we did 
it, we asked the Supreme Court and in the end the court told 
us that if we want to change things we have to go through 
a process we’re not interested in because we don’t want to 
re-open the constitutional debate. For the Senate it will be 
the status quo for us…  We’ve dealt with it. The court gave 
us the process we must follow, and as a government needing 
the approval of all the provinces we decided not to go 
ahead with it. We want to concentrate our resources on the 
economy, not on having a constitutional debate.  I think that 
with what the senate is doing right now, they will be more 
open to Canadians; they have new procedures in the way 
they currently operate. You already see a 
change as opposed to what was happening 
a year ago. They are more accountable. We 
tried to reform, we know how to do it, we 
decided not to do it, and I’m happy with 
that. Now the Senate is looking at different 
ways to improve their processes and that’s 
good news.

Do you think the Charter has given 
too much power to the courts to make 
public policy at the expense of elected 
legislators?

I’m a legislator, I respect the court. I’m also 
a lawyer, and I respect the court. In the 
end it’s always the elected people who 
have the power. I’m not afraid of what the 
court can do; you can always change the 
law. I am elected to pass legislation, bills, so if the court has 
an interpretation that we as a government don’t like we can 
change the legislation. In the end the power is still in the 
hands of the elected people. Charter or not, I see my role as a 
legislator and I can see the role of the Supreme Court. If we’re 
not happy with a decision and think it is not a good one, as 
politicians we always have the power to change legislation 
and do what we think is good for the people. That’s the most 
important aspect to me. It’s a good thing to have a Charter 
of Rights in the Constitution, but the elected people in the 
country must keep their power, and we hold the same power 
as we did before.

In your opinion what are the main flaws in the 1982 
Constitution?

I’m not concerned about that. The Constitution is there, and 
we have to deal with it. Nothing is perfect, in the U.S. you 

always have some debate about the Constitution and we 
have this in Canada as well. For me there are no main flaws 
in the Constitution.

Do you have a comment on property rights or how they 
could be enshrined in the Constitution? 

I know that some of my colleagues and MPs from my party 
want to have something in the Constitution about this. 
Property rights are important, but most important is what 
a government is doing with the people’s money. So if you 
have a smaller government who doesn’t interfere in private 
matters you won’t have any problems with property rights. If 
we have a big government that taxes people and interferes 
everywhere you’ll have a problem; they’ll create a program 
that interferes with private rights like property rights. I’m in 
politics to speak for more freedom and less government, for 
less interference with the private market and the respect 

of people’s freedom. It’s a philosophical 
debate that we can have; do we need to 
have property rights in the Constitution? 
I don’t think so. We just need a smaller 
government that will give more freedom 
to people and won’t interfere in private 
matters. When you have something about 
property rights come up, it’s because the 
government is doing something.  So we 
just have to elect the right people that will 
respect the Constitution, and believe in 
free markets and freedom. 

Would the Conservative Party of Canada 
be interested in changing the amending 
formula in the future?

No. It’s not in the agenda of the government 
of Canada. Before doing something of the sort you must 
have a debate. A debate first in your own party, and I haven’t 
seen any resolution on this subject coming from our party 
at the last convention. It’s a process, you have your people, 
your congress, your resolutions who are or are not adopted, 
the question of whether you are in government or not, and 
what to do with the resolutions if you are. Our agenda is the 
economy and not the Constitution. 

Mathieu Paul Dumont is a student of Political Science and Phi-
losophy. He has been involved with online media since 2012 as a 
writer and editor. He is currently the Editor-in-Chief of the Prince 
Arthur Herald and a Junior Research Fellow with the NATO Council 
of Canada.
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by Ian Brodie

One of Barack Obama's first official acts as President 
of the United States was to order the detention 
facility at Guantanamo Bay closed by the end of 2009. 

Closing “Gitmo” had been more than just a campaign promise 
for Candidate Obama. It was the essence 
of his moral case against the Bush 
Administration. The prison was a symbol 
of everything that American progressives 
hated about the Global War on Terror. 
Rendition, torture and waterboarding 
all connected back to Gitmo, a relic of 
American imperialism where people 
could be detained indefinitely, beyond the 
reach of American habeas corpus. Closing 
it, said President Obama, would “restore 
the standards of due process and the core 
constitutional values that have made this 
country great even in the midst of war, 
even in dealing with terrorism.”

More than six years later, Gitmo 

remains stubbornly open.  The headcount is down only 
slightly as a handful of detainees have been released to 
other countries.  The US courts and the US Senate have 
erected insurmountable roadblocks to shrinking let alone 
shuttering the facility.  The 2008 economic crisis, day to day 

events and the pressures of national 
security pushed Gitmo further and further 
down his governing agenda.  Today the 
President must feel frustrated.  His moral 
case is in ruins, and his progressive base 
is deeply disappointed.

Prime Minister Stephen Harper must 
have similar frustrations about the 
Canadian Senate. He came to office in 
2006 with just as strong a commitment 
to reforming it as Obama did to closing 
Gitmo. It was an article of faith for his 
western political base. But his reform 
efforts have been frustrated at every 
turn, by Parliament and the courts. Will 
he give it one more try before his time is 

The Unreformed Senate: Harper’s Gitmo
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up, or will Senate reform defeat him as it has so many of his 
predecessors? 

The Senate has long been a symbol of all that alienated 
westerners from central Canada.  It was a by-word for 
patronage, backroom dealing, and Ottawa’s insensitivity 
to regional interests.  The call for an elected, equal and 
effective “Triple E” Senate was prominent in the Reform 
Party’s first policy book. Nearly 20 years later, in the 2006 
election, the Conservative Party of Canada led by Stephen 
Harper promised a two-part effort at repairing the Senate, 
beginning by “creating a national process [to choose] 
elected Senators from each province and territory” and then 
continuing with “further reforms to make the Senate an 
effective, independent, and democratically elected body that 
equitably represents all regions.”

Then came the hard part.  
As Prime Minister, Harper has carefully avoided the 

enervating federal-provincial high wire acts of Brian 
Mulroney (the Meech Lake and the 
Charlottetown Constitutional  Accords) 
and Paul Martin (“transformative 
accords” to fix things for a generation).  
But by taking incremental steps that are 
within the power of Parliament acting 
alone, he has successfully neutralized 
some of the most difficult issues on 
the constitutional agenda.  In the fall 
of 2006, Harper deftly co-opted a Bloc 
Quebecois invitation to have the House 
of Commons define the role of the 
Quebecois in Canada and presented a 
motion recognizing that the Quebecois 
form a nation within a united Canada.  
It passed easily and closed a sore that 
had been festering since the “distinct 
society” debate of the Meech Lake 
era.  On another issue left open since 
Meech, the Harper government has 
repeatedly committed itself to limiting 
the federal spending power.  The 2007 
budget put an end to the “fiscal imbalance” debate with 
a comprehensive reform to federal-provincial transfer 
payments. In 2008 Harper shuttered the popular Millennium 
Scholarship program. And in 2011, he resisted pressure to 
impose new conditions on federal transfer payments for 
healthcare. Canada’s reward for this quiet activity has been a 
historic decline of separatism in Quebec.

Harper’s approach to Senate reform started out with 
the same incrementalism.  A few weeks into its first 
Parliament, the new Conservative government introduced 
Bill S-4, a proposal to shorten the tenure of new Senators 
to a fixed eight years. It had already been shortened once 
before, in 1965, to age 75, and the plain text of the 1982 
constitutional amending formula allowed Parliament to 
make this change without involving the provinces.  Bill S-4 
was introduced in the Liberal-controlled Senate, challenging 
Liberal parliamentarians either to cooperate or vote down 

any hope of reform.  The Liberals handed the bill to a special 
Senate committee chaired by their Senate leader and noted 
reform moderate, Albertan Dan Hays.  Harper responded to 
this overture by asking to appear as a witness before Hays 
and his colleagues.  He would become the first sitting prime 
minister to testify at a Senate committee.

Harper opened his remarks by telling senators that 
appearing before the Committee in person “underlines my 
interest in Senate reform.”  What followed was in some ways 
prophetic:

“It has become a rite of passage for aspiring leaders and 
prime ministers to promise Senate reform on their way to 
the top … These statements of intent are usually warmly 
received by party activists, editorial writers and ordinary 
people but, once elected, Senate reform quickly falls to the 
bottom of the government's agenda, nothing ever gets done 
and the status quo goes on…”

Next, he argued that the unreformed Senate was not 
acceptable to either his government or 
the Canadian public.  “Years of delay in 
Senate reform must come to an end, and 
it will.  The Senate must change and we 
intend to make it happen.”  Canadians 
“as we all know, are not satisfied with 
the status quo.”  Then, he argued the 
case for bicameralism.  “I believe in the 
ideas behind an upper house.”  Canada 
needs a Senate that provides “sober 
and effective second thought … gives 
voice to our diverse regions … with 
democratic legitimacy.”  Fourthly, he said 
he was flexible about the details of Bill 
S-4. He indicated he would consider 
amendments to set the tenure for 
senators at six years, as recommended 
by the Beaudoin-Dobbie Report, or nine 
years as proposed by the Senate’s own 
Molgat-Cosgrove report. But neither he 
nor the Canadian people, he said, would 
continue to tolerate terms lasting as 

long as 15, 30 or even 45 years. 
The key to Bill S-4, in his view, was that it “go[es] 

somewhere, somewhere reasonable and somewhere 
achievable.”  Proceeding with S-4 would unblock the reform 
agenda and set the stage for a second bill, to be introduced 
in the House, that would  “create a process to choose elected 
senators.”  The Hays Committee went on to hear from a wide 
range of legal and constitutional experts.  In October, 2006, 
it reported that, in the view of most committee members, Bill 
S-4 was clearly constitutional and that a defined limit to the 
tenure of senators would be an improvement over the status 
quo.

Hays’ careful language probably papered over divisions 
in the Liberal caucus.  But when Hays put his name to 
supporting Bill S-4 in principle, he opened room for 
Harper and the Liberals to reach a compromise once the 
Liberals elected their new leader.  And only a few days 

❝The 
Conservative 
leader cannot 
go into the next 
election ceding 
the issue of 
Senate reform to 
the Liberals.~
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after Stephane Dion prevailed on the fourth ballot, Harper 
made his next move.  The government introduced Bill C-43, 
a bill to allow a prime minister to call an election before 
appointing  senators.  C-43 was carefully crafted to avoid 
amending the text of the Constitution.  Nothing in the bill 
tied any prime minister's hands – a vote was not required 
before appointing senators and the prime minister could 
ignore the results of a vote.  The constitutional legitimacy 
of advisory elections had been established when Mulroney 
appointed Stan Waters, winner of Alberta’s inaugural Senate 
election in 1989. But the fate of the bill was in the hands of 
the House of Commons, where the Liberals, NDP and Bloc 
together held a majority of seats.

Dion was no stranger to the issues at stake.  He had spent 
a dozen years as a political scientist and seven as minister of 
federal-provincial relations before becoming Liberal leader.  
In early 2007, he spoke out on Bill S-4, criticizing it in harsh 
terms, but also indicating he would support the bill if it 
limited senators to a term of 12 or 15 years instead of just 
eight.  Harper was already on record rejecting a 15-year term, 
and a 12-year term was not supported by any of Parliament’s 
previous reports 
on the subject.  
Conservatives didn’t 
know what to make 
of Dion’s mixed 
message, and decided 
to see if he was 
flexible.  After all, an 
early compromise 
on Senate reform 
would have helped 
Dion neutralize any 
suggestion that the 
Liberals were wedded 
to patronage or old-
style politics.  

Harper immed iate-
ly engag ed in high level ne gotiations but they fell apart as 
quickly as they began.  Conservatives con cluded that Dion’s 
olive branch was insincere, es pecially after the Liberals 
referred Bill S-4 to the Senate Committee on Legal and 
Constitutional Affairs. Dion had replaced Hays as Liberal leader 
in the Senate with the hardliner Celine Hervieux-Payette, and 
under her leadership the Committee renounced the Hays 
Committee’s report. Instead, Liberals now demanded that the 
constitutionality of Bill S-4 be referred to the Supreme Court 
before any further debate. The Liberals gave no quarter on 
Bill C-43 in the House, either.

The momentum behind Senate reform was waning. The 
economy started to wobble in mid-2007 and then, a year 
later, slid into a deep crisis. After the 2008 federal election, 
the Harper government’s agenda for democratic reform 
changed. Eliminating the quarterly per-vote subsidy to 
federal parties and improving representation by population 
in the House took priority over Senate reform.  Ending the 
vote subsidy so riled the opposition parties that it ended the 

possibility of compromise on any kind of democratic reform, 
and the government’s focus soon shifted to confronting the 
economic crisis. 

Harper put Senate reform further behind him during 
the 2008-09 prorogation episode when he appointed 17 
Conservative Senators. He would go on to appoint another 
nine over the course of 2009.  And he did not stop when 
the government had a majority in the Senate.  He kept 
appointing Conservatives and as of writing has appointed 
59 Senators in total, including four elected ones.  Even with 
a majority in the Senate, Harper did not call S-4's successor 
bills for a vote.  

Most of Harper’s appointees were highly qualified 
Canadians from many walks of life. Many had little or no 
connection to the Conservative party. He appointed a 
university president, a retired police chief, and a famed hockey 
coach.  He appointed business leaders, philanthropists and 
former provincial and territorial politicians.  He appointed 
the first Canadian senator of Korean descent, a successful 
tradesman and an Olympic gold medalist.  And, of course, he 
appointed Pamela Wallin, Mike Duffy and Patrick Brazeau.  

Each had merits as 
public figures, but 
when their failings as 
Senators (and human 
beings) were revealed, 
the Conservatives were 
doomed to own them. 
It hardly mattered that 
a prominent Lib eral 
Senator was also at the 
centre of a scandal and 
criminal charges.  
Harper had three.  He 
had appointed them, 
and he had to deal with 
the outrage over their 
actions.  The status quo 

in the Senate, which Harper correctly lab eled “un acceptable” 
in the fall of 2006, was catching up to him.

In February, 2013, in the face of the Quebec government’s 
constitutional challenge to his Senate legislation, Harper 
did what the Hays Committee had said he did not need 
to do, and referred the question of Senate reform to the 
Supreme Court.  Harper had appeared before the Hays 
Committee in person, but six years later he did little to 
draw attention to the reference, and did not even send his 
Attorney General to argue the case. The Supreme Court put 
the case on a slow path, and did not come to a decision 
until April, 2014.

That decision ignored the plain language of the 
Constitution on who had the power to change the Senate.  
The Court invented new rules out of whole cloth, arguing 
that changes to the tenure of senators would change its very 
essence as an upper house and require provincial consent.  
Even giving the prime minister of the day the option of 
asking voters who should represent them in the Senate was 
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between his approach and Trudeau’s.  Some observers 
suggest that refusing to appoint senators would impair the 
Senate’s ability to function and raise the possibility of the 
Supreme Court or the Governor General forcing the matter. 
This wild speculation is silly, because even with anticipated 
retirements, the Senate will be able to function quite 
comfortably for at least four years after the next election.

Or he could take up the Supreme Court’s challenge. 
The election of constructive federalist Philippe Couillard 
as Premier of Quebec opens up new possibilities for 
constitutional reform.  They could use simple resolutions 
of the House, the Senate and the National Assembly to 
abolish the antiquated rules governing Senate appointments 
from Quebec in section 22 of the Constitution Act, 1867.  
These require one of Quebec’s senators to be appointed 
for the 24 original electoral divisions of Lower Canada 

and thus prohibit the 
appointment of senators 
covering the northern 
portion of the province. 
The Supreme Court 
would be hard-pressed 
to say that amen dment 
would chan  ge the es-
sence of the Senate.  
The Court also opened 
the door to quick action 
to abolish the property 
qualification for Sen-
ators. Harper could press 
the premiers to move 
quickly on that reform 
as well.

And then, if these 
a men dments passed, 
Har     p er and Couillard 
could, together, propose 
a constitutional a mend    -

ment that simultaneous ly re co gnized the Que b e cois as 
a nation with in a united Canada, short  ened the tenure of 
senators and provided for Senate elections.  If that did not 
succeed, they could present an amendment to recognize 
the Quebecois nation and abolish the upper house.  These 
are obviously long-shot possibilities, but if they successfully 
pressed the other provinces to ratify either amendment, 
they would simultaneously achieve Senate reform and 
constitutional reconciliation with the Quebec, and go down 
in the history books as the greatest constitutional reformers 
since Confederation.

beyond the powers of Parliament.  The Court gave Harper no 
room to proceed with even his first incremental reforms. 

The decision was a rebuke not only to the government 
but to the majority of the Hays Committee and to other 
Senate committees on the topic since 1982.  The decision 
clearly implies that the appointments of Stan Waters, Bert 
Brown and other elected senators were unconstitutional.  
It is not even clear whether the 1985 amendment to set 
the Senate’s retirement age at 75 could pass muster under 
the Court’s new rules.  Harper responded to the Court by 
announcing he would not propose any further constitutional 
amendments.  Instead, he would focus on minimizing the 
cost of the Senate.  Since then he has allowed the seats of 
retiring senators to sit vacant.

With Harper’s Senate reform agenda in limbo, Liberal 
leader Justin Trudeau stepped into the vacuum, ejecting 
Liberal senators from his party’s caucus and promising, if 
elected, to im plement 
an “open, tran sparent 
and pub lic process for 
ap pointing and con-
firming Sen ators.”  It’s 
hard to see how these 
reforms will really 
change the status quo 
in the Senate, but they 
will force Harper’s 
hand. The Con servative 
leader can not go into 
the next election ced-
ing the issue of Senate 
reform to the Liberals.

What might a 
renewed Harper Sen-
ate reform ag enda look 
like?  Abolition must 
surely be a temptation, 
given all the head aches 
it’s caused him. He first 
publicly broached the 
subject in a 2007 speech to a joint session of the Australian 
Parliament, saying that if the Canadian Senate could not be 
reformed, it must, like the old upper houses of the provinces, 
vanish.  But the Supreme Court ruled that the Senate cannot 
be abolished without the support of every province. 

Still, he will have chances to make small changes. When 
the Auditor General reports on senators’ expenses in early 
2015, Harper can take a hard line on whatever horrors 
come out. He could commit, ahead of its release, to forcing 
expense-abusers out of the Conservative caucus and, for the 
ones he appointed, call on them to resign after they have 
served the eight year term he envisaged anyway.  He could 
also use the report to slash the Senate’s budget, especially 
travel and housing expenses.  He could then formalize his 
de facto moratorium on Senate appointments and make 
it an issue in the next election.  He can hardly run the risk 
of appointing another profligate to the upper house, and 
formalizing the moratorium would draw a sharp distinction 

Ian Brodie is a long-time Senate reformer and participated in some 
of the history outlined in this article.  He is now Research Director 
at the University of Calgary School of Public Policy.  The views ex-
pressed here are his alone and do not necessarily represent those 
of his employers, past or present.
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by Bob Tarantino

Judging is always political. It is an inescapable element 
of having to interpret inherently ambiguous wording, of 
having to take words written on a thin page and apply 

them to the thick realities of human existence. One of the 
great strengths of the common law is its adaptability to 
changing circumstances and social expectations; the engine 
of such adaptation is the men and women 
who sit on the bench. Thus the critically 
important element of judging is less 
the wording of the Constitution and the 
Charter of Rights and the laws enacted 
under them, and more the temperament, 
disposition and inclinations of the 
individual judges tasked with construing 
and applying the law. Attempts to cure 
judges of being too “political” are doomed 
to failure. Appreciating how the law 
works requires accepting that if you want 
different decisions from the courts, the 
only option is to have different judges. 

Observing that judging is political should not be 
considered a revelation. For nearly a century philosophers 
of law have explicitly argued for the political nature of 
jurisprudence. With particular focus on the Supreme Court 

of Canada, Canadian social scientists have spent more than 
a decade convincingly demonstrating the political elements 
of judicial decision-making, From Ted Morton and Rainer 
Knopff’s The Charter Revolution and the Court Party (2000) 
to Ian Brodie’s Friends of the Court: The Privileging of Interest 
Group Litigants in Canada (2002) to Emmett Macfarlane’s 
Governing From the Bench: The Supreme Court of Canada 

and the Judicial Role (2012), it is difficult 
to imagine how any informed observer 
could describe judging as anything other 
than infused with politics. Macfarlane 
notes that “judges’ policy preferences, 
values or ideologies matter” when they 
make decisions, and offers quotes and 
anecdotes from multiple Supreme Court 
justices who acknowledge, with varying 
degrees of explicitness, that individual 
political stances inevitably impact 
judicial decisions. Judges’ political or 
philosophical views are not the only thing 
which matters, of course; their views 

are constrained or modulated by institutional factors and 
are only “one part of the intricate mixture through which 
decisions are made”. But by 2014 even Kirk Makin, the Globe 
and Mail’s former long-time justice reporter, when defending 

It’s Not the Charter, It’s the Judges
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the reputation of the current Supreme Court, was describing 
it as “the least activist Supreme Court since the late 1970s”, 
a description which concedes an enormous amount of 
previously contested ground.

Complaining about judges being too “political” thus 
reflects a profound misunderstanding of both the activity 
of judging and the nature of our constitutional regime, even 
as it existed before the 1982 introduction of the Charter. 
The Charter’s primary innovation was to “American-ize” the 
Canadian constitutional structure with an entrenched bill of 
enumerated rights; judicial review of government action and 
legislation had been a mainstay of Canadian jurisprudence 
since Confederation and of American jurisprudence since 
at least the United States Supreme Court decided Marbury 
v Madison in 1802. The courts are inescapably a forum of 
political activity, so if conservatives and libertarians or 
liberals and progressives have a problem with judges, the 
problem is not that judges are too political – it’s that not 
enough judges are political in the way 
they would prefer.

It is crucial to draw a distinction be-
tween “political” and “partisan”. Courts 
are “political” in a manner quite different 
from the “partisan” political nature of the 
legislature. Judging is political because 
judges are human beings. But judging is 
almost never partisan because the norms 
and conventions of judging mandate 
that judges not act in an openly partisan 
manner. Any judge who acts to openly 
advance his or her partisan interests 
is rightly viewed as a bad judge. Any 
judge who takes into account his or her 
philosophical disposition in crafting a 
judgment is doing nothing less or more 
than what judging requires them to do.

But for all the similarities in the legal 
superstructures of the United States and 
Canada, there is one way in which Canada 
sharply diverges from our neighbour: 
conservatives and libertarians are almost 
entirely absent from the Canadian courtroom, particularly 
behind the bench. Unlike the United States, Canadian 
conservatives have failed to develop a robust ecosystem in 
the legal community, and have effectively abandoned the 
legal philosophical and rhetorical battlefield to determined 
liberals and progressives. When Canadian conservatives 
and libertarians look at their judiciary, what do they see? 
The phrasing is overwrought, but Tasha Kheiriddin and 
Adam Daifallah in Rescuing Canada’s Right: Blueprint for a 
Conservative Revolution, (2005), describe the post-Charter 
era as “the judicial equivalent of the Siege of Leningrad, as 
court case after court case battered right-wing views on 
nearly every social and fiscal issue”. The recent contretemps 
involving the failed appointment of Justice Marc Nadon 
to the Supreme Court of Canada is widely viewed as a 
consequence of Prime Minister Stephen Harper ineffectually 
seeking a sufficiently conservative Quebecois jurist – so 

sparse were conservative judges in Quebec that Harper 
resorted to plucking a semi-retired one from the Federal 
Court. 

There are no Canadian pan-national conservative 
or libertarian law student organizations. As Kirk Makin 
alluded, despite the fact that Stephen Harper has appointed 
six of the nine currently-sitting Supreme Court justices, 
“conservatives” on the Supreme Court are recognizable 
only by comparison to their predecessors. Conservative 
“public interest” law in Canada consists of the Canadian 
Constitution Foundation and the Justice Centre for 
Constitutional Freedoms, plucky but under-resourced and 
relatively low-profile organizations who are grinding out 
a handful of cases in the courts. By contrast, other points 
on the ideological spectrum are vigorously represented in 
court interventions by a panoply of organizations such as 
LEAF (the Legal Education and Action Fund), Pivot Legal 
Society, the British Columbia Civil Liberties Association, the 

John Howard Society and human rights 
commissions from across the country. 

The Macdonald-Laurier Institute for 
Public Policy appears to be the only 
Canadian think tank which publishes 
papers on legal topics which feature 
anything resembling a conservative/
libertarian position. With the exception 
of Professor Benjamin Perrin at the 
University of British Columbia, a former 
special advisor to the current Prime 
Minister, there are virtually no voices 
in the Canadian legal academy who 
consistently and publicly advance 
arguments that are recognizably 
conservative or libertarian. 

The current lament of Canadian 
con servatives and libertarians about 
the legal community is not without 
precedent. Steven M. Teles’ The Rise of 
the Conservative Legal Movement: The 
Battle for Control of the Law recounts a 
story which should sound familiar. By the 

mid-1970s American conservatives had to come to grips 
with a sobering reality: Richard Nixon’s two consecutive 
presidential victories, which led to his appointment of four 
justices to the Supreme Court, had done little to dislodge or 
even ruffle liberal hegemony over the legal profession and 
courts. Even the presence of Chief Justice Warren Burger, 
himself a political conservative, did not make the decisions 
of the 1970s Burger court noticeably less liberal than the 
preceding court of Chief Justice Earl Warren had been in the 
1960s. The early 1970s saw a “deep imbalance” in the US 
legal community between the forces of conservatives and 
liberals. Within thirty years, though, a conservative legal elite 
and robust conservative intellectual legal community had 
risen and implanted itself, from law school student clubs 
to prestigious endowed chairs at respectable universities, 
from numerous active conservative legal foundations to 
dozens of identifiably conservative and libertarian trial and 

❝There are 
virtually no 
voices in the 
Canadian legal 
academy who 
consistently and 
publicly advance 
arguments that 
are recognizably 
conservative or 
libertarian.~



24 Volume 8, Issue 2

appellate court judges, and all the way to the Supreme Court 
of the United States, which today features the rock-ribbed 
conservatism of Chief Justice John Roberts and Justices Alito, 
Thomas and Scalia. Whatever American conservatives and 
libertarians might complain about, a dearth of lawyers and 
judges who share their views is not one of them.

Decades of work were needed for anything which could 
plausibly be termed a conservative legal movement to 
blossom and prove durable in the United States. And it 
was the successful consequence of what Teles describes 
as a “prolonged, ambitious [and] complicated” campaign 
of “strategic investment” by a variety of patrons and 
activists. The “legal community” consists of overlapping 
and interlocking institutions, including the courts (with 
particular, but not exclusive, emphasis on appellate courts), 
the legal academy, law firms, prominent individual lawyers 
and the organized bar (made up of plenary bar associations, 
such as the Canadian Bar Association and its affiliated 
branches, and subject-matter 
focused interest groups, such 
as criminal defence or trial 
advocacy bar groups).

Changing a culture that 
well-established and multi-
faceted, particularly one 
as resistant to change as 
is the culture of lawyers, 
required the dedicated ap-
plication of effort and money 
over long periods of time. 
Multiple generations of 
conservative and libertarian 
public interest law firms 
and advocacy groups had to 
hone their ideas and tactics. 
Perhaps the seminal moment 
in the transformation of the 
U.S. legal community was 
the creation in 1982 of what 
would become the Federalist 
Society for Law and Public Policy Studies. What began 
as a symposium at Yale Law School in 1982 eventually 
transformed in to an organizational be  hemoth which claims 
membership of more than 10,000 students and 30,000 
lawyers. The Society remains a critical network, proving 
ground and incubator for conservative and libertarian 
lawyers, activists and legal initiatives. Needless to say, 
Canada has nothing even remotely comparable.

The American experience demonstrates that whatever 
incremental courtroom victories the Canadian Constitution 
Foundation and the Justice Centre for Constitutional 
Freedoms are able to achieve will likely prove only 
transitory. Important, even critical, as their work may be, there 
functionally exists no Canadian conservative/libertarian 
legal community to support them, to amplify their efforts or 
to nurture future generations of scholars, practitioners and 
activists. What Teles describes as “ideational entrenchment” 
– the process of crafting arguments which are not just 

familiar, but which are identified as intellectually serious, 
responsible and morally decent – is a necessary pre-
condition to lasting success. The Supreme Court of Canada’s 
2005 decision in the Chaoulli case, which ruled that 
Quebec’s restrictions on private medical insurance violated 
the Quebec Charter of Human Rights and Freedoms, has had 
remarkably little legal or societal purchase. Expected by 
some to be a harbinger of change in the Canadian medicare 
system, a decade later the decision is little remarked upon 
and seems to have had virtually no impact on the structure 
of healthcare in Canada. Whether for lack of funds, lack 
of will or lack of interested lawyers, conservatives and 
libertarians have watched Chaoulli recede into the distance. 

How to go about injecting conservative and libertarian 
ideas into the legal community so that linked arrays of 
individuals, ideas and actions become mutually reinforcing 
and eventually self-catalytic? Little can be done without 
wealthy patrons, whose money and connections with other 

aspects of civil society 
are indispensable. Though 
patrons are necessary, 
they are not sufficient: 
what is needed are risk-
taking patrons, equipped 
with patience and an 
understanding that their 
“investment” may not result 
in a “return” for years or even 
decades. It will take a wide 
variety of “projects”: journals, 
scholarships, conferences, 
student and lawyer as-
sociations, participation in 
litigation, establishing public 
interest law firms and yet 
more. The goal is to create 
an environment in which 
conservat ive/ l ibertar ian 
actors and opportunities 
abound and where dense 

networks of conservative/libertarian individuals are placed 
to offer a hand up to those coming up behind them. To 
quote Teles, instead of relying on grand strategic plans, 
patrons must “engage in spread betting combined with 
feedback and learning”. While this may seem daunting, to 
an extent the task is part way done: conservatives do not 
need to create new institutions from whole cloth – instead 
they can organize within existing ones which are currently 
dominated by progressives. 

The ascent and entrenchment of the conservative legal 
movement in the U.S. has not displaced progressives and 
liberals, but it has meant that conservative and libertarian 
ideas at least have standing in the debate (though 
begrudgingly accorded and still often outright rejected). 
Law and legal discourse have particular characteristics and 
technical requirements of argument and justification. In 
order to advance ideas within that framework, there must 
be conservatives educated and credentialed to navigate 
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The entrenchment of aboriginal rights in Section 35 of 
the 1982 Constitution Act triggered a spate of litigation 
over the next three decades that has expanded the 

treaty rights and land claims of First Nations, Metis and 

Inuit peoples across Canada. Supreme Court of Canada Chief 
Justice Beverley McLachlin, who joined the court in 1989 and 
has led it since 2000, helped decide many of those cases. 
Last March, she told a group of law students in Toronto that 
the goal of “reconciliation” has guided the court’s work on 

those requirements. Individuals are needed who are adept 
at translating the animating considerations of contemporary 
legal discourse into the rhetoric of conservative and 
libertarian concerns. Libertarians and conservatives 
sometimes marvel, in awe as much as loathing, of the 
“long march” that progressives made in taking over many 
institutions. To replicate that kind of success, similarly 
lengthy campaigns must be undertaken.

Injecting more conservative and libertarian principles 
into the legal system requires, at a minimum, injecting more 
conservative lawyers into the legal system. The goal is not 
to displace progressives in the legal community, but rather 
to supplement their presence with conservative/libertarian 
intellectual counterweights, so that the field of contest is 
not dominated by progressives to the point of excluding 

competing conceptions of the law. “Political” judges are not a 
problem; but uniformly political judges are. The law develops 
in an impoverished way if only “progressive” views dominate 
and inform decisions from the bench. For the vitality of the 
law to be maintained, judicial decision-making must be a 
crucible of debate over what the law is, its purpose and its 
application, from a variety of perspectives. When it is possible 
to immediately identify “progressive” judges, but impossible 
to identify “conservative” or “libertarian” judges, the bench 
and the law risk myopia and stagnation. Changing that will 
require tenacity and commitment; but few worthwhile tasks 
are easy.

Bob Tarantino is a Toronto lawyer and writer.
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aboriginal rights. The process is still in its “very early days,” 
she added, predicting it will become an increasing focus for 
the court in coming years. Yet in spite of the court’s work on 
aboriginal rights, reconciliation seems no closer today than it 
was three decades ago.

As tempting as it is to blame the Supreme Court for this 
lack of progress, the root of the problem lies in s.35(1) itself: 
“The existing aboriginal and treaty rights of the aboriginal 
peoples of Canada are hereby recognized and affirmed.” 
We’re still figuring out what it means, let alone how to best 
harness it to the goal of reconciliation. Although the court 
has recognized that reconciliation is ultimately a political 
task, the codification of aboriginal rights in the supreme 
law of the land means the task of interpreting that vaguely 
written provision has mostly fallen to the courts. 

For most of Canadian 
history, the Crown’s 
relationship with ab o-
riginal groups was ad-
min istered by legi slators, 
not judges. Over time, the 
Crown crafted a legal 
relationship based on the 
Royal Pro clamation of 
1763, the British North 
America Act of 1867, the 
Indian Act, and the 
treaties. It hardly bears 
re peating that the re-
lationship was not al ways 
positive. Over the course 
of the 19th and 20th 
centuries, various at-
tempts were made to 
“solve the Indian prob-
lem” through assimilation, 
including the creation of 
the residential school 
system.

These integration ef-
forts culminated in Ot-
tawa’s 1969 White Paper, 
a proposal to abolish 
the Indian Act, dismantle the Department of Indian Affairs, 
privatize the reserves, and effectively end the special legal 
status of “Indians.” Then Prime Minister Pierre Trudeau said 
at the time that “[aboriginals] should become Canadians 
as all other Canadians… this is the only basis on which I 
see our society can develop as equals.” The White Paper 
sparked outrage among aboriginal groups across Canada, 
who mobilized to fight it both politically and in the courts. 
In 1973, the Nisga’a Nation earned a split decision from the 
Supreme Court in Calder, which acknowledged for the first 
time that aboriginal title had existed prior to colonization 
and continued to exist unless expressly extinguished.

Trudeau returned to power in 1980 and helped defeat 
Quebec’s separatists in the first sovereignty referendum with 
a promise to enshrine protection for the French language 

and culture in a Charter of Rights. But the early drafts of the 
Charter contained no such accommodation for aboriginals. 
Trudeau imagined a Canadian national identity based 
on universal equality, which he hoped would eventually 
supersede francophone and aboriginal nationalism. But 
aboriginal groups largely viewed themselves as distinct 
nations parallel to the Canadian nation, not within it. A 1980 
paper by the Union of B.C. Indian Chiefs (UBCIC) affirmed 
that aboriginals across Canada sought to “insure [sic] the 
political integrity of our association with [the Crown] and the 
security of our various Nations from absorption in Canada.” A 
1980 bulletin from the Constitutional Express of aboriginal 
protestors headed to Ottawa likewise warned: “The Charter 
of Rights and Freedoms… does not recognise [sic] the rights 
of groups of people. We would no longer be Bands, Tribes or 

Nations. We would each be 
classified as Canadians.” 

After substantial 
lobbying, aboriginal rights 
were ultimately inserted 
into the Constitution 
Act. But the discrepancy 
between Trudeau’s vision 
of a unified Canada and 
aboriginal groups’ desire 
to retain distinct status 
was not resolved simply 
by adding s.35. Its vague 
language did not specify 
what rights it protected or 
how those rights interacted 
with the Charter rights of 
other Canadians and the 
sovereignty of the Crown.

The concept of re-
conciliation as a guiding 
principle for relations be-
tween Canada and its ab-
original peoples was per-
ipheral to the early cases 
adjudicating s.35, even as 
late as the pivotal 1990 
Sparrow ruling by the 

Supreme Court, which introduced “inherent” aboriginal rights 
to the jurisprudence. The principle really came to the fore in 
1996, in R v. Van der Peet, when then Chief Justice Antonio 
Lamer concluded that s.35 sought “the reconciliation of the 
pre-existence of aboriginal societies with the sovereignty of 
the Crown.” According to this majority view, reconciliation 
was a political task for both parties to achieve through 
negotiation. Notably, however, Lamer clarified that courts 
must “be sensitive to the aboriginal perspective, but they 
must also be aware that aboriginal rights exist within the 
general legal system of Canada.” In other words, aboriginal 
rights existed within the broader legal order, and were 
ultimately subordinate to the Crown’s sovereignty, although 
the Crown had to provide adequate justification if its actions 
infringed on those rights. Section 35 thus limited aboriginal 
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rights even as it affirmed them.
McLachlin, then still a Justice, held a dissenting view in 

Van der Peet. She agreed with the majority that it was up to 
the Crown and aboriginal groups to negotiate a “just and 
lasting settlement,” i.e. a treaty. At the treaty stage – “the 
stage of reconciliation” – the courts had a lesser role to play, 
as negotiation was a political task. However, she diverged 
from the majority on the limitations on s.35 rights. Although 
she agreed that justified infringement by the Crown was 
possible, she found Chief Justice Lamer’s approach left too 
much to the Crown’s discretion. In her view, reconciliation was 
not possible if the Crown retained the power to extinguish 
an aboriginal right “without the consent of the aboriginal 
people, without treaty, and without compensation.”

Since becoming Chief Justice in 2000, McLachlin’s views 
on reconciliation have evolved into a doctrine that has 
largely been embraced by the entire court. The main shift 
has been in redefining reconciliation as an ongoing process 
instead of a goal. In Haida Nation v. 
British Columbia, 2004, she noted:

“…the duty to consult and ac-
commodate is part of a process of fair 
dealing and reconciliation that begins 
with the assertion of sovereignty 
and continues beyond formal claims 
resolution. Reconciliation is not a 
final legal remedy in the usual sense. 
Rather it is a process flowing from 
rights guaranteed by s.35(1) of the 
Constitution Act, 1982.” 

McLachlin’s theory not only recasts 
reconciliation as a process, but further 
locates the key to its success in the 
government’s continuing duty to 
consult and accommodate in a manner 
that upholds the honour of the Crown. 

The “honour of the Crown” and the 
“duty to consult and accommodate” 
sound great in theory: Of course the 
Crown should deal honourably with 
aboriginal groups, as with all Canadians. Yet the broad nature 
of these concepts means that consultation in accordance 
with the Crown’s honour depends, at least initially, on an 
aboriginal group’s perception of whether or not the Crown 
has upheld its obligations. If the group feels it hasn’t, the 
dispute is likely to land in court because only the courts can 
ultimately decide if the Crown has fulfilled its duties. 

Consequently, reconciliation has become a judicial 
process instead of a political one. In this context, it’s 
increasingly likely that aboriginal groups will head to court 
if dissatisfied with the Crown instead of negotiating further. 
And although the Supreme Court has developed tests to 
objectively guide decisions on such matters, much is still 
up to the court’s discretion. Because the judicial process is 
by its nature adversarial, the Supreme Court’s assumption of 
a more prominent role in reconciliation has done more to 
increase tensions than to mitigate them. 

One by-product of the McLachlin Court’s reconciliation 

doctrine has been the dilution of treaties. Even modern 
treaties, explicitly drafted to provide clarity and finality to 
both parties, have been de facto reopened by the court’s 
requirement for perpetual consultation. An example is the 
2010 Beckman v. Little Salmon/Carmacks case. Despite having 
settled a land claim, the Yukon Government was found in 
breach of its fiduciary duty for issuing an agricultural lease 
on a ceded piece of land within Little Salmon traditional 
territory. The government’s assertion that the two decades of 
treaty negotiations qualified as adequate consultation was 
denied, for it didn’t adhere to the court’s interpretation of 
reconciliation as an ongoing process.

This summer’s Tsilhqot’in decision, in which the Supreme 
Court granted aboriginal title to a specific band for the 
first time, may have even greater implications than Haida. 
It affirmed the view held by many aboriginal groups that 
adequate consultation effectively means consent. How 
this will affect treatied First Nations is unclear, since the 

Tsilhqot’in don’t have one. Treaties, as 
a rule, require aboriginal signatories 
to cede some lands and surrender 
certain rights. After Tsilhqot’in, 
aboriginal groups who surrendered 
land and rights in return for greater 
autonomy, financial compensation, 
and a more equalized (reconciled) 
relationship with the Crown, may 
now face greater restraints on further 
claims compared to their non-treatied 
counterparts. Groups without treaties 
have not yet extinguished any s.35 
rights and can still claim title to their 
traditional territories. This imbalance 
was displayed in the different 
outcomes of the Tsilhqot’in case and 
the Grassy Narrows case, another 
Supreme Court ruling this summer. 
The Grassy Narrows First Nation, 
unlike the Tsilhqot’in band, had a 
concluded treaty. It lost its appeal on 

grounds that its treaty had extinguished the rights upon 
which its case had been based. 

Several aboriginal groups without treaties have expressed 
their intentions to enforce their claim to traditional lands in 
accordance with the Tsilhqot’in ruling instead of continuing 
to pursue negotiated settlements. Significantly, no treatied 
band has so far indicated they will do the same. 

The root problem with Chief Justice McLachlin’s 
reconciliation doctrine is that the underlying discrepancy in 
views which existed at the time of s.35’s drafting has never 
been adequately resolved. She has said that “reconciliation 
is founded on an ideal of equality and mutual respect,” yet 
in practice her doctrine promotes specific group rights 
over the rights of all Canadians. The net effect has not 
been equality-based reconciliation, but constitutionally-
entrenched inequality, in which certain groups enjoy 
greater constitutional protection than “normal” Canadians 
because of their culture. The net result is a Constitution 
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that, to paraphrase George Orwell, views all people as equal, 
but some more equal than others. The impetus to secure 
aboriginal rights in the Constitution was a direct response to 
the White Paper’s assimilationist policy, yet in strengthening 
aboriginal rights to safeguard against assimilation, the law 
has inadvertently fostered assimilation’s direct opposite, 
constitutionally-entrenched segregation. 

Does s.35 belong in the Constitution? The question is 
moot, because any attempt to remove or amend it today 
would give rise to all sorts of political and practical 
complications. Ultimately, the section probably should 
never have been added because it conflicts with the 
Constitution’s most important purpose, to articulate the 
fundamental, common values of the nation. These values 
cannot be purposive; they must flow from the people, not 
to them. Canada’s Constitution only partly meets these 
criteria, because the inclusion of group rights qualifies 
our most basic ideal of universal equality. While group 
rights may well merit protection through legislation or 
regulations, a Constitution should not espouse the rights 
of the few but be reserved exclusively for the rights of 
all.  

Since removing or amending s.35 is not a viable option, 

the most practical solution would be for political leaders 
from both sides to reclaim the value of negotiation over 
litigation. It’s entirely possible. Canadians and aboriginal 
groups have lived relatively peacefully together throughout 
their shared history, and many aboriginal Canadians have 
successfully balanced their indigenous identity with 
citizenship. Even Harold Cardinal, the godfather of modern 
Canadian aboriginal nationalism, wrote in 1969 that “the 
vast majority of our people are committed to the concept 
of Canadian unity and to the concept of participation in 
that unity.” The challenge lies in identifying precisely how 
aboriginal groups will participate in the Canadian federation, 
and that is ultimately a task for aboriginal groups to 
negotiate with the Crown. 

By now, it’s clear that reconciliation will not happen in 
court. That doesn’t mean we should abandon it as a goal; it 
just means we have to find a better path to its achievement. 
In the end, as Chief Justice Lamer put it, “[l]et us face it, we’re 
all here to stay.” 

Yule Schmidt is a Whitehorse writer. She gratefully acknowledges 
input from aboriginal law and policy experts Tom Flanagan, Chris-
topher Alcantara and Dwight Newman for this article. 


